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On December 20, 2006, the District filed a Petition for Reconsideration, and
shortly thereafter also filed a Memorandum of Additional Authority bringing to the Court's
attention a quite recent decision of a sister court of a strikingly similar issue to that raised by the
District's petition. Respondents have now taken the occasion of the District's memorandum to
state in brief their argument as to why the Court should deny the District's petition. The District
requests the Court's permission to file this brief reply.

Respondents acknowledge that the District's petition (i) observes that the
Custodial Civil Service Law, as interpreted by this Court, conflicts with the Public Employee
Collective Bargaining Act and (ii) reasons that where these two statutory schemes conflict
PECBA should control. Respondents' "fundamental position" in response is that "there is no
conflict between the CCSL and PECBA." Respondents reason that this is so because, although
the CCSL "requires” the District to employ custodians and "therefore prohibits contracting out,
PECBA says nothing at all about contracting out." So how could there be any conflict?

This response is confused. Granted that PECBA does not, in so many words,
address contracting out, neither does the CCSL. Nonetheless these statutes are in conflict on this
topic. On the one hand, the CCSL, as interpreted by this Court, requires the District to employ a
custodial workforce and therefore would prohibit the District from contracting out custodial
services in this case. On the other hand, PECBA, as interpreted and applied by ERB, treats
contracting out as a mandatory subject of bargaining and permitted the District to contract out for
custodial services in this case. Thus one statute would prohibit what the other permits. This

conflict necessarily poses the question of which statute should control in this instance. In this
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way Respondent's response actually highlights the importance of the Court allowing

reconsideration to address this conflict and others (see pages 8-12 of the District's petition)

between the CCSL and PECBA.
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I hereby certify that I served the foregoing Reply to Response to District's

Memorandum of Additional Authority on January 17, 2006, by mailing the original and nine

copies thereof by first-class mail via the U.S. Postal Service to:

Ms. Kingsley W. Click
State Court Administrator
Records Section

Supreme Court Building
1163 State Street

Salem, Oregon 97301-2563

1 further certify that I served the foregoing Reply to Response to District's

Memorandum of Additional Authority on January 17, 2006, by mailing two correct copies

thereof by first-class mail via the U.S. Postal Service to:

Mr. James S. Coon
Swanson, Thomas & Coon
200 Thomas Mann Building
820 S.W. Second Avenue
Portland, Oregon 97204

Attorneys for Petitioners-on-Review

Mr. John R. Faust, Jr.

Schwabe Williamson & Wyatt PC
1600-1900 Pacwest Center

1211 S.W, Fifth Avenue
Portland, Oregon 97204

Attomeys for Amici Curiae
Vera Katz, Norma Paulus, and
Carol Turner

DATED this 17th day of January, 2006.
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