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Statement of the Case

Nature of the Proceeding

This appeal is from the General Final Judgment Entered December 14,
2007. The General Final Judgment was entered after a hearing on Shirley
Katz’s (hereafter, “Teacher”) Motion for Preliminary Injunction.

The issue at the circuit court was: does ORS 166.170 preempt and make
void Medford School District 549C’s (hereafter, “District”) Policy GBJ?
ORS 166.170 says the State of Oregon, not its political subdivisions, is
authorized and empowered to regulate firearms. District Policy GBJ purports
to prohibit District employees from possessing firearms while engaged in
District activities or while on District property.

Nature of the Judgment

The General Final Judgment is an appealable judgment.

Statutory Basis for Appellate Jurisdiction

Appellate jurisdiction lies in this court under ORS 19.205 and 19.255.

Facts Relevant to Appellate Jurisdiction
The General Final Judgment was entered December 14, 2007. Notice of
Appeal was filed January 10, 2008.
Question Presented on Appeal
Does ORS 166.170 preempt and make void District Policy GBJ?
Summary of Argument
ORS 166.170 preempts and makes void District Policy GBJ.
Facts Material to Determination of Appeal

Teacher is an employee of District. Amended Complaint paragraph 1. The

Jackson County Sheriff issued Teacher a concealed handgun license.

Amended Complaint paragraph 2. Teacher sought a declaratory judgment



that District Policy GBJ is void and a preliminary injunction prohibiting the
District from enforcing its Policy GBJ as to her.
Assignment of Error
ORS 166.170 preempts and makes void District Policy GBJ.

A. Preservation of Error

Teacher’s Amended Complaint requests a judicial declaration that District
Policy GBI is void.

B. Standard of Review

De novo. Teacher is seeking a judicial declaration of the meaning of ORS
166.170 and the invalidity of District Policy GBJ. Legislative interpretations
are done de novo.

Argument
ORS 166.170 reads:

“(1) Except as expressly authorized by state statute, the authority to
regulate 1n any matter whatsoever the sale, acquisition, transfer,
ownership, possession, storage, transportation or use of firearms or any
clement relating to firearms and components thereof, including
ammunition, 1s vested solely in the Legislative Assembly.

“(2) Except as expressly authorized by state statute, no county, city or
other municipal corporation or district may enact civil or criminal
ordinances, including but not limited to zoning ordinances, to regulate,
restrict or prohibit the sale, acquisition, transfer, ownership, possession,
storage, transportation or use of firearms or any element relating to
firearms and components thereof, including ammunition. Ordinances
that are contrary to this subsection are void.” (Emphasis added.)

District promulgated its policy GBJ which reads, in part:

“Employees ... shall not possess a ... firearm on district property or at
school sponsored events. This prohibition includes those who may
otherwise be permitted by law to carry such weapons.

“Employees in violation of this policy will be subject to discipline up to
andd including dismissal.... A referral to law enforcement may be
made.”

District Policy GBJ is reproduced in full at ER - 4.



Statutory interpretation is guided by PGE v. BOLI, 317 Or 606 (1993). “In
interpreting a statute, the court’s task is to discern the intent of the
legislature .... To do that, the court examines both the text and the context of
the statute.” Id, 317 Or at 610.

The text of ORS 160.170(1) is clear. The Legislative Assembly defines and
determines firearms law in Oregon. No other body of the state — state
department or political subdivision — is allowed to “regulate in any manner
whatsoever ... ownership, possession, transportation or use of firearms”
unless “expressly authorized by state statute.”

No state statute authorizes District to restrict firearms ownership,
possession, transportation or use of firearms.

District Policy GBI is ultra vires.

The text of ORS 160.170(2) is clear. No “district” “may enact civil or
criminal ordinances, including but not limited to zoning ordinances, to
regulate, restrict or prohibit the ... ownership, possession, storage,
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transportation or use of firearms” “except as expressly authorized by state
statute.”

District is a district.

District Policy GBJ is an ordinance' that purports to limit “ownership,
possession, storage, transportation or use of firearms.”

No state statute authorizes District to limit “ownership, possession,
storage, transportation or use of firearms.”

District Policy GBJ is, in the word of ORS 166.170(2), void.

The context in which 166.170 exists is ORS 166.173 and ORS 166.174.

" In the Circuit Court, District argued that its Policy GBJ is not an ordinance because it is
a policy. The District has never explained or demonstrated why policies in general are not
ordinances or why its Policy GBJ, in particular, is not an ordinance. “Policy” and
“ordinance” are synonymous.



ORS 166.173 authorizes cities and counties, but not districts, to adopt
ordinances to regulate possession of firearms. ORS 166.173 forbids cities
and counties from adopting ordinances that regulate possession of firearms
by persons licensed to carry a concealed handgun.

ORS 166.174 forbids districts from adopting ordinances that regulate
possession of firearms in public buildings that are rented or leased.

The context provided by ORS 166.173 and 166.174 demonstrates that the
Legislative Assembly jealously guards its power to regulate firearms
possession and the statutorily granted power of concealed handgun licensees
to carry firearms in public buildings.

The Legislative Assembly has spoken. Its word is final. The District does
not have the power to promulgate Policy GBJ. Policy GBJ is void.

Conclusion

This Court should declare that District Policy GBJ is, pursuant to ORS
166.170, void.

Respectfully submitted this 19th day of March 2008.

JAMES E. LEUENBERGER PC

James E. Leuenberger OSB 89154
Attorney for Appellant
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3

4 IN THE CIRCUIT COURT OF THE STATE OF OREGON

5 FOR THE COUNTY OF JACKSON

6

7| SHIRLEY KATZ, Case No. 073765E2

8 Plaintiff, AMENDED COMPLAINT

9 Vs. (Declaratory Relief ORS 28.010-

28.160)
10 | MEDFORD SCHOOL DISTRICT 549C,
Not subject to mandatory arbitration

11 Defendant.
12
13 Plaintiff alleges.
14 1
15 Plaintiff is an employee of defendant Medford School District 549C.
16 2
17 Plaintiff is a person licensed under ORS 166.291 and 166.292 to carry a concealed handgun.
18 3
19 Plaintiff desires to carry her handgun concealed upon her person while engaged in her work
20 | for defendant for the reason that she fears a violent confrontation that may be initiated by her
21 | former husband.
22 4
23 Plaintiff will carry her handgun concealed upon her person while engaged in her work for
24 || defendant no later than October 30, 2007.
25 5
26 Defendant learned that plaintiff had a concealed handgun license in late May or early June,

JAMES E. LEUENBERGER, PC
4800 SW MEADOWS RD, STE 300
PO BOX 1684
LAKE OSWEGO, OR 97035 .
503 542 7433 voice Page 1 of 2— Amended Complaint
503 419 6415 fax
jim@fights4rights.com



1| 2007. Defendant’s agents confronted plaintiff about her concealed handgun licenEsc!} c-le?nanded
2 || that she not carry a concealed handgun with her on defendant’s property or while engaged in
3 || work for defendant. Defendant’s agent, Dan Zaklan, confirmed their oral demands by a memo
4| dated June 6, 2007, a true copy of which is marked “Exhibit A,” is attached hereto, and made a
5| part hereof.
6 6
7 Defendant has promulgated School Board Policy policy code: GBJ, a true copy of which is
8 || marked “Exhibit B,” is attached hereto, and made a part hereof.
9 7
10 Pursuant to ORS 166.170(2), School Board Policy policy code: GBJ is void because it
11 || purports to regulate, restrict or prohibit the possession, transportation or use of firearms.
12 Prayer
13 Plaintiff prays for declaratory judgment holding that defendant’s School Board Policy policy
14 || code: GBJ is void.
15 Plaintiff prays for a permanent injunction prohibiting defendant from regulating, restricting,
16 | or prohibiting her possession, transportation, or use of a firearm for as long as defendant has a
17 | valid concealed handgun license.
18 Plaintiff prays for costs pursuant to ORS 28.100, including attorney fees pursuant to ORS
19 || 28.100 and Deras v. Myers, 272 Or 47, 66, 535 P2d 541 (1975).
20 DATED: October 5, 2007. JAMES E. LEUENBERGER PC
21
22 James E. Leuenberger OSB 89154
73 Attorney for plaintiff
24
25
26
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